ASSET PROTECTION PLANNING 

To plan or not to plan to protect assets from seizure? That is the question. Some say to plan is to be a participant in a civil or perhaps criminal conspiracy with the client in defraud of creditors rights. Other say to not plan is malpractice. Some planners are aggressive, some are conservative. Some won’t do it at all but if you won’t assist in this type of planning you should tell your client you won’t. By failing to plan or communicate that you aren’t comfortable giving such advice, you may invite a claim that you failed to give such advise.

However, both schools of thought seem to agree that moving assets out of the reach of existing creditors (i.e. a bank that holds a mortgage or a credit card company, whether or not a default exists, or an already injured plaintiff), is crossing the line, and may lead to disciplinary or criminal action against us (the advisors). “Hiding” assets from known creditors is never okay. Many clients will suggest converting assets to cash and giving that cash to children to “hold” – that is fraud. In many circumstances, assets may be spent or converted to exempt assets, but not hidden. 

If sufficient assets (whether exempt or not) are left for the creditors in satisfaction of existing obligations, and there is no prejudice, then planning should be okay. Right? Or is it a case of pigs get fat, hogs get slaughtered? 

Example: Client just got in a wreck and comes to see you. Can you show him how to put all his assets in an irrevocable or offshore trust with the understanding that he will still have access to the assets (live in house, kids agree to pay him what he needs etc.). No, that’s fraudulent. 

Louisiana Revocatory Action (La CC art. 2036 et seq.): A creditor may annul an act or the result of a failure to act of the obligor, made or effected after the right of the creditor arose, that causes or increases the obligor’s insolvency. The creditor has one year to act form the time he knew or should have known of the transfer, but there is also a peremptive (claims barred) period of three years (no claim after three-years whether creditor knows of transaction or not). The test is did the act or failure to act cause or increase the debtors insolvency. No distinction between exempt and non-exempt assets is made in Louisiana, but there are no reported cases. A creditor’s claim need not be liquidated (does not have to be an actual judgment or even a suit filed).

La Civ. Code art. 2324: “He who conspires with another person to commit an intentional or willful act is answerable, in solido, with that person, for the damage caused by such act.”

Rule 1.2(d), Louisiana Rules of Professional Conduct (RPC) (for attorneys) – A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

RPC Rule 4.4(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person. 

Pre-Bankruptcy planning.

There are several bankruptcy issues that could have an impact on asset protection planning:

1. Preferences. A preference (as defined by Section 547 of the United States Bankruptcy Code, 11 U.S.C. § 547) occurs as a result of a payment that results in a creditor receiving more than the creditor otherwise would have received in a liquidation of the debtor’s assets. For example, if one pays one creditor in full, but has insufficient assets to pay all creditors in full. In addition, a preference can exist when a debtor gives security (collateral) for a debt that previously was unsecured (e.g, giving a mortgage or security interest). Such transactions are not subject to the revocatory action, but a trustee in bankruptcy may be able to avoid (nullify) them. For most transactions, the “look back” is 90 days prior to the filing of the bankruptcy petition. For transactions with “insiders,” the look back is one year prior to the filng of the bankruptcy petition. “Insiders,” generally are relatives of an individual debtor and entities controlled by an individual debtor are members, directors and managers or affiliates of debtor that are legal entities. Bankruptcy Code §101(31).

2. Fraudulent conveyances. Actual fraud is not necessary for a transaction to be a “fraudulent conveyance” as defined in the Bankruptcy Code. 

3. Conversion of assets from non-exempt to exempt. Generally, this is not a fraudulent conveyance or a preference, but some courts have held that it may be cause to deny a discharge in bankruptcy to a Chapter 7 (liquidation) debtor or the denial of confirimation of a Chapter 13 (installment payment) debtor. 

4. one year/ten year look back; voidable preferences if one creditor treated better, etc. No discharge if you planned. This area is particularly dangerous for attorneys and has resulted in jail time, disbarment, etc.

“Known or existing creditor” does not mean you have to be sued or know a suit is coming. Any existing creditor is a known creditor and you cannot defeat their rights. Can you present roadblocks?  What if main purpose is not to make sure the creditors(s) recover less? 

What if your stock portfolio drops in half because market went down – have you defrauded creditors by failing to sell stock before a stock market crash? Of course not. What if you lose your shirt in a card game? Creditor has no legal recourse. What if you pay off all your credit cards with your cash – that does not cause or increase your insolvency since your debts decrease in the same amount that your assets decrease. Creditor cannot complain (other than potential preference action in bankruptcy setting).

What if you form a corporation or limited liability company (LLC) with some of your assets, or take out another loan, or start a business that fails, etc? All seem okay.

ESTATE PLANNING STRATEGIES:

Now, what can you do as part of an overall estate plan, assuming you are not attempting to defeat a known creditor and are merely planning to avoid future creditors (the car wreck or malpractice that hasn’t happened yet)?

1. Entities: LLCs (creditor can get only a “charging order” – not assets of the LLC); corporations may work but actual stock can be sized giving creditor same rights as any other shareholder with that number of shares. LLC members enjoy “inside out” and “outside in” protection – assuming corporate veil in maintained, claims against LLC (or corporation) are limited to assets of the LLC and cannot reach through to member’s other assets; conversely, in an LLC, claims against a member cannot affect the assets of LLC – instead creditor will get only a “charging order” (right to share in any distributions) and may drop the seizure the first time he gets a K-1 for his share of the profits with no corresponding distribution. Make sure entity remains in good standing. Piercing the corporate veil issues become crucial.

2. Life Insurance – the proceeds and cash surrender value (csv) are exempt from seizure (See LSA 22:912) (only the first $35,000 of csv is exempt if the policy issued within 9 months of the seizure); Annuities (22:647(B), 20:33(1); and 13:3881(D)) after one year; and Retirement Plans – 401(k), IRAs, pension, etc. (13:3881(D) and 20:33(1)), after one year (except IRS, alimony a child support).

3. Convert non-exempt asset to exempt assets. Buy a policy or annuity. Fully fund any retirement plans available or create one.

4. Donations to spouse or kids. The donee will forfeit the basis step-up and kid’s or spouse’s creditors may get the assets you are trying to protect. Use a spendthrift trust instead of an outright gift to avoid that problem. In a divorce, donee keeps his or her separate property but may have an effect on child or spousal support. Beware omnium bonurum (giving away all assets to others without reserving enough to maintain yourself) and simulations. “Counter letters” and simulated sales will likely be deemed fraudulent.  

5. Community property and separate property – what can the creditors go after? You and your spouse’s assets can be legally structured through partition or pre or post-nuptial agreements in a manner that limits the exposure of the spouse most apt to be sued. But imagine the angst of the obstetrician who transfers all assets to the inattentive driver spouse who hits three medical students crossing the street the next day. After obtaining a judgment and after all appeal delays have run, an unsecured creditor may seize only the community property (yes all of it) and separate property of the spouse that incurred the obligation (i.e. the one who opened the charge card or the one driving the car involved in an accident). The separate property of the other spouse cannot be seized, but the revocatory action described above will be available to the creditor – you can’t wait until after an accident to move assets around. 

6. Personal property exemptions: tools, trailer, $7,500 of equity in vehicle, clothing etc.; musical instruments played or practiced; clothing, bedding, linen, china, non-sterling silver and other listed household items used by family; poultry, foul and one cow, arms and military accouterments (not hunting rifles); one firearm; wedding or engagement rings up to $5,000; and family pets.

7. Homestead exemption - $35,000; Totally exempt up to value as of one year prior for catastrophic or terminal illness, uninsured medical expenses.

8. Change Domicile: Get a hat, boots and toothpick and move to Texas? Get some sun block and a flower print shirt and move to Miami, FLA? Might work in some situations but not in face of or on eve of a claim.

9. Spendthrift Trust – can you put you own assets in trust and still retain an interest? Not if you expect those assets to be protected from creditors. LSA R.S. 9:2005. Are the other beneficiaries protected? Yes except for alimony, child support, necessary services. 

10. Domestic Asset Protection Trusts – (i.e. Delaware, Alaska, Missouri) – might work, but long “cleansing” period – i.e. 4 years and must be done exactly right – too much retained interest and timing are big issues; 

11. Offshore Trusts – might work if your client is willing to spend a few weeks or months in jail. Civil contempt – impossibility of performance. Judge: “Bailiff – take Mr. Jones into custody – I suggest you use your one free phone call to contact your Trustee in the Bahamas.”

12. Insurance - Maintain adequate insurance including an umbrella policy to protect against negligent acts and catastrophes.

There are many strategies available to protect your clients’ (or your) assets. However, the time to plan is right now, not after a creditor comes calling. Asset protection planning is part and parcel of any estate plan or business planning and should not be viewed as a “reactionary” or defensive strategy. Be proactive while you can.  

