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PART ONE

I. 
ESTATE PLANNING AND SUCCESSIONS

Estate planning has been defined as that branch of the law which, in arranging a person's property and estate, takes into account the laws of Wills, taxes, insurance, property and Trusts to gain maximum benefit of all laws while carrying out the person's own wishes for the disposition of his property upon his death. Ideally, estate planning combines the disciplines of attorneys, accountants, Trust officers and financial planners as a team to achieve a cohesive plan which will preserve the client’s estate and pass it on to his or her heirs in the most efficient manner.


This outline will serve as a ready reference to the basic estate planning principles and opportunities available in Louisiana. Any estate plan must be tailored to the specific facts presented, and must be periodically reviewed since laws change, financial conditions improve or deteriorate, and family relationships may dictate alternate recommendations. 

II.
FORCED HEIRSHIP

Louisiana is the only state with forced heirship. Under Louisiana law, a portion of the estate of a decedent is reserved for certain children, who can only be deprived of that portion in narrowly defined instances. This required children's portion is referred to as the "forced portion" with the balance being the "disposable portion". Under current law, only children who are age 23 or younger or disabled are forced heirs. Disabled children are children, who because of mental incapacity or physical infirmity, are permanently incapable of either managing their affairs or taking care of their persons. This definition was further expanded to include children who have, according to medical documentation, an inherited, incurable disease or condition that may render them incapable of caring for their persons or administering their estates in the future. What does this mean? Are alcoholism and diabetes inherited incurable diseases which may render an heir incapable of caring for their persons or affairs one day in the future?  This provision may be unconstitutional as it was not authorized by the Constitutional Amendment (Article XII, Sec. 5). Disabled grandchildren may also be or become forced heirs of a grandparent if their parent predeceases the grandparent. Recent cases suggest children with bi-polar disorder may be considered forced heirs.


The forced portion is one-quarter of the estate for one forced heir and one-half where there are two or more forced heirs. However, in no event can a forced heir's share exceed what the forced heir would have inherited had there been no Will. For example, if the decedent had five children, two of whom are "forced heirs", each of these forced heirs will receive only 1/5 of the estate, rather than 1/4 each.


Two mechanisms exist in Louisiana that are permissible burdens on the forced portion.  The first is the "usufruct", which is defined as the right to use a thing and receive the fruits, such as rents or profits, of that thing. For example, the forced portion may be left to a forced heir subject to a usufruct in favor of the surviving spouse. This usufruct may be either "legal", whereby the usufruct terminates upon the spouse's remarriage or death, or "lifetime", meaning that this usufruct will continue for the spouse's life regardless of whether he or she remarries.


The other mechanism for controlling the forced portion is that it may be left to the forced heir in Trust. Special rules apply to such a Trust, including a requirement that the income must be distributed not less than annually to the forced heir, after taking into account other income received by the heir.


Any estate plan should include provisions for forced heirs if any exist, and should also include an alternative provision in the event a child, who is 24 years old or older, becomes disabled. Many people leave much more than the forced portion to their children, while others may seek to disinherit a child completely. Each family situation is unique and must be analyzed accordingly. Many people mistakenly think that children inherit the “forced portion” if they die without will. The children actually inherit the entire estate, not just the forced portion, if there is no Will, subject to a “legal” usufruct (terminates on remarriage) to the surviving spouse over community property only. In the absence of a Will, children inherit free and full ownership of 100% any separate property. 

III.
COMMUNITY PROPERTY

Several states have some form of community property laws that govern the ownership, and management of property acquired by a husband and wife. Louisiana law creates a community property regime between married couples, and property is either community, separate or both. Each spouse owns an undivided one-half interest in community property, while separate property belongs to that person exclusively.


The matrimonial regime created by Louisiana law may be altered in a Prenuptial or Postnuptial Agreement, and many clients utilize these vehicles for a number of reasons. For example, two persons desiring to get married may enter into a Prenuptial Agreement in order to protect property from liability and to shield property from the claims of creditors. Community property laws are especially important with respect to estate planning since a person's estate includes both that person's separate and community property, and the inheritance rights of spouses and children vary depending on how the property is characterized.


Community property generally consists of all property acquired during the marriage through the effort, skill, or industry of either spouse, regardless of whose name appears on the title. All revenues from separate property will also be considered community property unless this revenue is reserved by the owner in a properly drafted written declaration, with notice to the other spouse. Separate property includes property acquired before marriage, property received through a gift or inheritance to the spouse individually, and property acquired with separate funds. All obligations incurred during the marriage are presumed to be community obligations unless these obligations were not for the common interest of the spouses. Special rules are applied where community property is used to satisfy separate obligations or to improve the separate property of the other spouse. Community property issues are also important with respect to life insurance and retirement plans, as will be seen below.

IV.
WILLS
A.)
Without a Will

Louisiana law dictates how a person's property will be distributed. Different rules will apply depending on whether property is community or separate.


For Community Property: If a decedent is survived by children and a spouse, the children will inherit the "naked ownership" of the community property subject to a "legal" usufruct in favor of the surviving spouse. This usufruct will not apply to any separate property owned by the decedent, and will terminate if the surviving spouse remarries.


If the decedent has no surviving spouse, the children will inherit in full ownership. If a child has predeceased the decedent, that child's children will inherit the predeceased's child's portion through representation. If a decedent leaves no children or other direct descendants, his interest in the community will pass to the surviving spouse.


For Separate Property: Children or other descendants will inherit the decedent's separate property in full ownership. If he leaves no descendants, the decedent's brothers and sisters, or their children, will inherit the "naked ownership", subject to a usufruct in favor of the decedent's parents. If no parents are left, then the brothers and sisters will take in full ownership. The surviving spouse will inherit the decedent's separate property only in the event the decedent leaves no children or other direct descendants, no siblings or their direct descendants and no parents. As described above, the descendent has very little control over how his property is distributed if he leaves no Will. In addition to this lack of control, other reasons exist for executing a valid Will.

B.)
With a Will

The Testator (a person with a Will) can, within limits, control his estate, and a properly drafted Will can provide numerous estate planning opportunities, including the following:


 1.)
Leave the disposable portion (which would be the entire estate if there is no "forced portion") to anyone he desires, such as a surviving spouse, specified family members, friends or charities.


 2.)
Make special bequests of cash, personal property, business interests, etc.  


 3.)
Provide that the usufruct in favor of the surviving spouse will apply to both community and separate property, even if forced heirs of a prior marriage are present, and that this usufruct will be for the spouse's lifetime.


 4.)
Provide for the care of disabled children or parents.


 5.)
Trusts may be established for children who need the protection of the Trust and which will eliminate the need for court supervision of a minor child's estate.


 6.)
Provide for the disposition of the ownership of life insurance policies on the life of another.


 7.)
Conserve estate assets by proper tax planning to utilize the "unified credit", discussed below, the marital deduction, generation skipping transfers, and charitable bequests.


 8.)
Provide for the sale of the family business.


 9.)
Designate a Tutor (guardian) to care for minor children.


10.)
Specify how debts, expenses and taxes are paid or allocated.


11.)
Name an attorney to represent the estate.


12.)
Provide for alternate heirs should the primary heirs die before the Testator.


13.)
Provide for the disposition of property located in other states.


14.)
Provide that uneven lifetime gifts to children will not reduce the favored child's interest in succession property and thereby avoid "collation", which is the fictitious adding of property back to your estate before it is divided.


15.)
Provide that an heir or legatee must survive for up to 6 months and if not, leave that portion to some other heir or legatee.


16.)
Avoid inherent problems in the stepchildren situation.


17.)
Provide for some or all of a person's after-born children, grandchildren, nieces, nephews, etc., who were born after the Testator's death through the use of a class Trust.


18.)
Eliminate, reduce or defer death taxes.


A properly drafted Will is a foundation of any estate plan and we recommend that all of our clients consider a Will regardless of the size of their estate. For clients with existing Wills, we recommend that these Wills be reviewed to ensure that the Will is still valid under Louisiana law, and that the bequests made are still appropriate.

V.
PROBATE AND SUCCESSION PROCEEDINGS
A.)
Successions

Many people have the misconception that a Will may increase the cost of probate and entangle their estates in a long and drawn-out process (see discussion of “Living Trusts” below in Section IX). This is not the case in Louisiana. A Succession proceeding is a judicially supervised process by which assets are gathered, debts, taxes and expenses are paid, and the remainder is distributed to the rightful heirs or legatees. The Succession proceeding is necessary whether or not the decedent had a Will at the time of his death. If the decedent left a Will, it must be submitted to the Court where it will "probated" or proved. Most attorneys in Louisiana handle Succession proceedings on an hourly basis and many can be handled for under $2,500. Court costs are typically about $200 to $300, depending on several factors. Without a Will, when an estate requires administration, the Court will appoint an "Administrator" and there are often several people who vie for the job. This process may be avoided with a validly drafted Will whereby an Executor or Executrix is named. While an Administrator will be required to post a bond and will be entitled to a fee of 2.5% of the value of the entire estate, an Executor may be named to serve without bond and without compensation. The Administrator or Executor's job is to collect, preserve and manage Succession assets and to generally take all actions which the decedent could have had he been alive. 


These actions include the power to continue any business, lease Succession property, invest Succession funds, execute contracts, borrow money, sell or exchange property, and to settle or pay Succession Debts. Court authority is required for many of these actions. The Executor or Administrator, referred to as the "Succession Representative" will also prepare an inventory listing all of the assets of the Succession together with their respective values. After the Succession Representative demonstrates to the Court that all debts have been paid, all legacies have been delivered, and all inheritance or estate taxes have been paid, a Judgment of Possession is granted placing the heirs in possession of the remainder of the estate.


Where the debts of a decedent are relatively small and no administration will be necessary, the heirs can be placed in possession immediately upon filing of the Petition for Possession. Your heirs or legatees will not be personally liable for your debts or obligations, but rather will only be responsible up to the value of their inheritance.  

B.)
Louisiana’s Independent Administrator Rules

Under current Louisiana law, estates requiring administration are managed by an Executor or administrator under the close supervision of the court. Unless the Executor of an estate is acting as an “Independent Administrator” under new rules adopted in Louisiana by Act 974 of the 2001 Legislature, he or she cannot manage an estate freely, but rather, must seek and receive court authority for necessary matters, including authority to: sell a depreciating automobile; sell or lease real estate; invest cash; sell securities; settle or bring a lawsuit; pay funeral expenses or other debts including property taxes, insurance premiums, and any other liability; operate a business; perform a contract; among others. Additionally, annual accountings and a “Tableau of Distribution” are necessary. Built in time delays exist for seeking court authority and running notices in local newspapers notifying creditors and the public of the Executor’s intention to take action before that action can be taken. For example, to sell a piece of real estate, an Executor must petition the court for authority, place an ad in the newspaper which must run twice, and attend a hearing if anyone objects to the sale on the terms proposed.


 The “Independent Administrator” rules adopted by Act 974 of the 2001 Louisiana Legislature, if properly elected by the heirs or provided for in the Will, are binding on the court and the heirs. A Testator may now provide in his Will for “independent administration” or alternatively, if not provided in the Will, all of the heirs may elect “independent administration.” Under these new rules, most of the delays and expenses associated with administration of an estate will be eliminated. Interim accountings will not be required, nor will permission from the court to pay debts or take the other actions described above be necessary. The Executor or Administrator will be free to take actions he or she deems appropriate and necessary. Note that if the Testator prefers that his estate be administered with court supervision, he can expressly provide that “independent administration” may not be elected. This could be appropriate in situations where special protection of minors or incompetent parties is desired. 

VI.
ESTATE AND INHERITANCE TAXES

Federal estate taxes are due nine months after death based upon the fair market value of the assets. The Louisiana Inheritance Tax payable by descendants (children, grandchildren or more remote descendants, by blood or affinity), for deaths before July 1, 2004, ranges from 2% to 3% on each inheritance over $25,000; however, the surviving spouse is exempt from Louisiana Inheritance Tax. In Louisiana, the inheritance tax is imposed upon the heirs or legatees, while federal estate taxes are payable by the estate. Federal estate taxes can be extraordinarily burdensome, with the estate being taxed at the rate of 45% for any amounts in excess of the unused “Unified Credit” discussed below. See discussion below re: complete repeal of Louisiana Inheritance Tax effective January 1, 2010 (or is it December 31, 2010?)

A.)
Louisiana Inheritance Tax

Prior to January 1, 2010, for deaths occurring before July 1, 2004, direct descendants receive up to $25,000 each with no tax, however the excess is taxed at the rate of 2% on the first $20,000 and 3% thereafter. Brothers and sisters have a $1,000 exemption, with 5% taxes owed on the next $20,000 plus 7% of any excess. The surviving spouse is exempt from all Louisiana Inheritance Taxes. 


Certain assets are not included in calculating the Louisiana Inheritance Tax, including life insurance proceeds, (except when those proceeds are payable to the estate), and qualified retirement plans including IRAs and 401K. In addition to the basic inheritance tax, Louisiana may also impose an "Estate Transfer Tax" where a federal estate tax is owed, and the amount of estate death tax paid is less than the statutory credit allowable on the Federal Estate Tax Return. For now, no State Death Tax Credit is allowed on the Federal Return at all, but this law will expire in 2011. The Louisiana Estate Transfer Tax may be back absent additional federal legislation.   


The Louisiana Inheritance Tax system was been abolished by Act 818 of the 1997 Legislature. Under this Act, inheritance tax rates are reduced on a graduated scale, beginning with deaths occurring after June 30, 1998, and culminating in the abolition of the tax for deaths occurring after June 30, 2004. There is no inheritance tax at all for Louisiana residents who die on July 1, 2004 or later. Even after the repeal of the inheritance tax for persons dying after June 30, 2004, under a now repealed provision, if the deceased person’s estate was not opened within nine months of his or her death (actually, last day of ninth month), the old La. inheritance tax would continue to apply, subject to the reductions allowed by Act 818.


Legislative update: Under Acts 2008, No. 822, the laws that authorized the Louisiana inheritance tax are repealed in their entirety effective January 1, 2010. But, for those who died before July 1, 2004, where no inheritance tax return was ever filed, the tax prescribes three (3) years after tax became due, and the new law now provides that the tax is deemed due on January 1, 2008. That means the taxes actually prescribes on December 31, 2010, even though law on which the tax is based is repealed as of January 1, 2010. 

B.)
The Federal Estate Tax

The Federal Estate Tax is an excise tax levied on the right to transfer property at death. Initially, Federal Estate Taxes were used to raise revenue, however, Federal Estate Taxes now account for less than 1% of all Federal taxes collected. The primary purpose of the Federal Estate Tax appears to be redistribution of wealth, plain and simple.


The Federal Estate Tax applies to all property owned by the decedent, including the decedent's one-half interest in the community and all of his separate property; property donated for less than adequate consideration where the decedent reserved the income, possession or enjoyment; the proceeds of life insurance transferred by the decedent within three years of his death; the proceeds of life insurance on the decedent's life if payable to the decedent's estate or where the decedent possesses any "incidents of ownership"; the value of an annuity,  retirement plans, pension plans, 401(k), IRA, etc.; the value of any jointly held property, except to the extent the surviving owners contributed to the purchase price of the property; and the value of any property which decedent received as a "qualifying income interest" for life as a result of a QTIP election for marital deduction gift or estate tax purposes from a predeceased's spouse's estate. In Louisiana, in the case of surviving spouses, only one-half of the total value of community property is included in the gross estate. Certain deductions are allowed such as debts and liabilities, as well as funeral and administrative expenses. 

C.)
The Unified Credit (Applicable Exclusion Amount)

For deaths that occurred in 2009, the "Unified Credit" or “Applicable Exclusion,” which is a tax credit granted to every estate, allowed $3,500,000 in property to pass tax-free. The Executor of a decedent who died in 2010 may “elect’ to follow the new estate tax regime ($5,000,000 credit and 35% rate) or opt out by subjecting the estate to a carryover basis regime. But for the last minute (December 17, 2010) legislation known as the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010, the Applicable Exclusion was set to return with a vengeance in 2001 and revert back to $1,000,000. The same thing happened at the end of 2012. Now the credit is ‘fixed” at $5 Million, but adjusted for inflation. Today (2016) the credit amount is $5,450,000. Few people will need to file an estate Tax Return and even fewer will pay any estate tax. The law can be changed at any time if the votes necessary are present.

In 2016, any sums over $5,450,000 (including assets donated during life and left at death, other than annual exclusion gifts and other exempt gifts) will be taxed at the rate of 40%. Careful tax planning used to be necessary to utilize this unified tax credit in full. But, under present law, we enjoy “portabilty” of the unified credit. This means that if the first spouse to die’s estate cannot use the credit because the decedent leaves everything to a spouse (automatic marital deduction), the surviving spouse can use that same credit (or whatever remained) at his or her death. Under prior law, if a decedent left his entire estate to his surviving spouse in full ownership, the unified credit was wasted, since this bequest will result in an automatic "Marital Deduction". The unified credit applies to all transfers, whether made while the decedent is alive, or upon death. It is possible to use up a large part of the credit before death (or even the entire credit depending on the law/credits in effect at the time of death) if the decedent made gifts that exceeded the annual gift tax exclusion discussed below.


The maximum gift tax credit is now reunified with the estate tax. Gifts are presently taxed at the same rate as estates once the credit amount ($5,450,000) is used up during lifetime.


For years 2002 through 2014, the estate and gift tax rates and unified credit effective exemption equivalents for estate tax purposes are shown below:


Calendar


Estate and GST tax 


Highest Estate and

Year



Death Time Transfer

Gift Tax Rates





Exemption

        ____________


_______________


________________


2002



     $1 million


  

50%


2003



     $1 million




49%


2004



     $1.5 million



48%


2005



     $1.5 million



47%


2006



     $2 million


         

46%


2007



     $2 million


         

45%


2008



     $2 million


          

45%


2009



     $3.5 million



45%


2010



     $5 million




35%


2011



     $5 million




35%


2012



     $5,120,000




35%


2013


      
     $5,250,000




40%


2014



     $5,340,000




40%


2016



     $5,450,000

   

           40%
D.)
The Marital Deduction

No federal gift or estate tax is due upon transfer of property from one spouse to another if the transfer qualifies for the federal marital deduction. This rule applies whether the property is community property, separate property, or a combination of both. An outright gift or bequest will automatically qualify for the federal marital deduction. Similarly, a gift or bequest of property to a Marital Deduction Trust will also qualify for this deduction. Life insurance proceeds payable to the surviving spouse will qualify for the estate tax marital deduction in most circumstances. Additionally, a usufruct, if a QTIP election is made, will also qualify for this deduction if the usufruct is for life. The entire value of the property passing to a QTIP Trust or subject to a lifetime usufruct will not be taxed upon the first spouse's death, however, the estate tax is merely deferred. Upon the second spouse's death, his or her estate will pay estate taxes on the full value of the unconsumed QTIP property remaining. This QTIP election is not available for a "legal" usufruct (which terminates on remarriage).

E.)
Valuation of Assets and Estate Tax Reduction

Since estate taxes are based on the fair market value of your estate at the time of your death, much of estate planning involves reducing that value. The following topics are examples of vehicles whereby an estate planner can reduce the taxable estate:


1.)
Donations.  A person may donate up to $14,000 per year per person tax-free. There is no Louisiana gift tax. 

The $14,000 tax-free gift exclusion is per donor, so a married couple can give a combined $28,000 to each Donee in each calendar year. For example, a couple with four children could donate up to $112,000 to their children “gift tax” free each year. For Federal Gift Tax purposes, any gift must be a "present interest" whereby the Donee enjoys the unrestricted right to the immediate use, possession or enjoyment of the property, as distinguished from a "future interest" where use, possession or enjoyment is postponed until some future date. Most gifts to Trusts are “future” gift and do not qualify for the annual exclusion. This is why “Crummey” withdrawal rights are often included.


2.)
Life Insurance Trust.  Since one of the most important goals of estate planning is to assure that the estate has liquid assets with which to satisfy the claims of creditors, fund specific bequests and cover administrative expenses, including estate taxes, one excellent source of providing liquidity is life insurance. An estate planner should conduct an analysis of existing life insurance policies to determine ownership and beneficiary designations, as well as the need for additional life insurance.

Beneficiary designations are particularly important. If the estate is named as the beneficiary, the decedent's estate will pay federal estate taxes and his heirs may pay Louisiana inheritance taxes. Therefore, insurance proceeds should usually be payable to a named beneficiary. If the named beneficiary is a surviving spouse, then a marital deduction will eliminate federal estate taxes at the first spouse's death. Furthermore, if the insurance is paid to a named beneficiary other than the estate, the proceeds will not be included in determining how much of the estate is "forced" versus "disposable". However, a forced heir's legitime or forced portion can be satisfied through the use of life insurance proceeds.

Ownership of the policy is also important. If a decedent possessed any "incidents of ownership" in the policy, then the proceeds will be includable in his estate for federal estate purposes, regardless of who the beneficiary is. The marital deduction will apply if the beneficiary is the surviving spouse. Incidents of ownership include the right to change the beneficiary, the right to surrender, borrow or pledge the policy, or the right to select optional modes of settlement.

Many estate planners utilize an Irrevocable Life Insurance Trust to take the policy proceeds out of both spouses' estates, while providing for liquidity to the heirs of the estate as well as an income interest to the surviving spouse. The primary objective of the Irrevocable Life Insurance Trust is to exclude the proceeds from the estate of the person creating the Trust, known as the "Settlor". An additional tax benefit of the Irrevocable Life Insurance Trust is that the payment of the premiums will qualify as a tax free gift, as long as these premiums do not exceed the annual exclusions discussed above and assuming Crummey withdrawal rights are present.

3.)
Credit Sales and Self-Canceling Installment Notes.  Another mechanism for avoiding estate taxes is to transfer the property to the heirs through a credit sale or with a self-canceling installment note. For example, if a person owns an appreciating four-plex from which he is currently receiving rental income, he may sell the entire four-plex to his children under a credit sale, whereby children will make payments on the installment note(s) using the rental proceeds, thereby replacing the income given up by the parent as a result of the sale.  This transfer will effectively freeze the value of the four-plex in the decedent's gross estate and only the diminishing in value note will be substituted. Only the balance due and payable at the time of death will be taxed. 

A Self-Canceling Installment Note or SCIN is an installment sale that is automatically canceled upon the seller's death. Although the balance of the note in a standard credit sale discussed above must be paid to the seller or the seller's estate, the SCIN payments will cease upon the seller's death. This advantage comes with a premium however, which must either take the form of a higher sales price or higher interest rate. The amount remaining to be paid on the SCIN when the seller dies is not included in the gross estate, as long as the self-cancellation clause was part of a bargained for consideration and a risk premium was paid.  

4.)
Family Limited Partnerships or Limited Liability Companies.  Many clients with large estates, particularly clients owning substantial immovable property and stocks and bonds form entities to facilitate gifts to their children known as Family Limited Partnerships or Limited Liability Companies. Selected properties are transferred to the company, which in turn consists of partners or members who each own an interest. The client can maintain control over the entity, while making tax free donations of interests in the company to his children. At his death, the value of his interest in the company will be substantially less than the value of the land if no transfer had been made. This is due to the lack of marketability and minority interest discounts discussed below.


5.)
Valuation Discounts.   In determining the amount of a decedent's gross estate, certain discounts are available.  Discounts are factors that may be taken into account in determining fair market value. These discounts include fractional interest discounts, minority interest discounts, and lack of marketability discounts. These discounts may be applied to any type of property, however, are more customarily applied to valuing business interests. These discounts are based on the concept that the sum of the parts is worth less than the whole because of lack of control.

Valuation discounts can be used in determining the fair market value of assets at death as well as determining the value of donations. For example, if a person donates a one-tenth (1/10) interest to his child in a particular piece of property that is worth $100,000, the amount donated may not be equal to $10,000, since a one-tenth (1/10) interest in the piece of property may not be readily marketable. As another example, assume that four shareholders each contribute $25,000 to the formation of a corporation, whose sole asset is then the $100,000 in cash. Each of the shareholders may not have an interest that would be valued at $25,000, since they can no longer directly control the money and discounts may be applied.


6.)
The Closely Held Business.  Special consideration must be given to the client who has an interest in a closely held business. The value of such assets generally represents a substantial portion of the total estate of the owner. There is usually no ready market for the business or other solution to the liquidity problems that will be encountered at the business owner's death. Additionally, a client's emotional attachment to the business interest may render traditional estate planning techniques inappropriate.

Typically, a closely held business is run by a single owner without the benefit of a qualified successor to run the business. Although younger generation family members may be involved in the business, they may lack the expertise to run the company efficiently, and some may have no interest or involvement in the business at all. The surviving spouse and minor children will generally be dependent upon the income generated from the business, and therefore, careful planning is necessary.  

In such a situation, an estate plan should consider how the business will operate after the death of the client and may consider estate freezing techniques whereby increases in the valuation of the business in the client’s estate are restricted, while providing a mechanism for lifetime and testamentary transfers to the younger generation, passing the appreciation on the next generation tax free. These considerations include installment sales, self-canceling installment notes, buy-sell agreements, option arrangements, private annuities, certain Trusts, and others. Typically, the older generation exchanges a property interest with unlimited capital appreciation potential for an interest of equivalent current fair market value, but with little or no growth opportunity. The valuation discounts discussed above are particularly important with respect to valuing the closely held business.


7.)
Buy-Sell Agreements.  A fairly negotiated, adequately funded and properly drafted Buy-Sell Agreement is a valuable lifetime and estate planning tool for partners, members or stockholders of any entity. Such an agreement can provide a market for the business interest, a source of liquidity and assurance of control of the business by specified persons. It can be triggered by death and/or lifetime events such as retirement, disability, bankruptcy, divorce, or other events. When the potential conflict with other business owners, the desirability of diversification and the needs for liquidity indicate that the business interests should be sold after death, such a sale can be provided for through a mutually binding agreement entered into before the business owner dies.

VII.
PLANNING FOR PRESENT AND FUTURE INCAPACITY
A.)
Power of Attorney
A Power of Attorney, which in Louisiana is often called a Mandate or Procuration, creates an agency relationship that permits an "agent" to act on behalf of his "principal". This power may be limited to specific powers, or may be general, permitting the agent to perform virtually every act that the principal himself could have performed. A Durable Power of Attorney is one that survives the principal's incapacity. Powers of Attorney are particularly important where an individual is elderly or terminally ill and can be useful in avoiding interdiction.

-
May be broad or specific.

-
May be revoked at any time.

-
Must be specific and express as to certain powers, i.e. to make a gift or donation, sell or buy property, make health care decisions, make a loan or grant a mortgage, etc.


1.)
Durable Power of Attorney (remains valid even after disability or incapacity). All powers of attorney are “durable” under Louisiana law unless the documents provides to the contrary. Contrary to a widely held belief among health care providers and all who come in contact with them on this issue, Powers of Attorney need not state that they are “durable,” however even the author includes such language rather than be correct, since ultimately, we are asking the third party to rely on the Power of Attorney and do not want to engage in a debate. 

2.
Springing Power of Attorney (not valid until disability)

-
Agent cannot act until absolutely necessary.

-
Two physicians, or attending physician and Agent, must sign a notarial act attesting to the disability or incapacity.

-
Problem with satisfying third party that Power has become effective.

B.)
Advance Directives
1.)
Living Will or Dying Declaration. A Living Will is a declaration made by a person directing the withholding or withdrawal of heroic life-sustaining procedures, including invasive nutrition and hydration, if that person is diagnosed in writing by his or her attending physician and one other physician to be afflicted with a terminal and irreversible condition, including a continual profound comatose state with no reasonable chance of recovery. Such a Declaration will relieve medical personnel and health care facilities from civil or criminal liability for withholding or withdrawing the life-sustaining procedures, and can avoid depleting your entire estate with medical expenses.

-
Must be a terminal and irreversible illness as confirmed by two doctors.

-
Louisiana has statutory form (recently amended after the Terry Schiavo case).

-
Valid only to stop life sustaining procedures, not to make health care decisions.

-
Do not use heirs or legatees as witnesses!

After the Schiavo case, there were several amendments proposed to LSA R.S. 40:1299.58.3. However, the only significant change is a new form that expressly permits an election to maintain food and hydration, or not. See Exhibit “B” for new form. The same pecking order set forth under prior version of the law remains important in the absence of a written declaration. The pecking order is (1) person designated by the patient in a power of attorney or other writing (written instrument witnessed by two persons) designating a third party to make such decisions; (2) tutor or curator; (3) spouse not judicially separated; (4) adult child; (5) parents; (6) sibling; (7) other ascendants or descendants. 

2.)
Health Care Power of Attorney
Can designate someone to make health care decisions (other than termination of life-sustaining procedures covered by the Living Will) in the event you are incapacitated, including all treatment decisions, i.e. surgery, medicines, etc.

We recommend that the Health Care Power of Attorney be separate from the financial power of attorney so that it will be more readily acceptable. 

 SEQ CHAPTER \h \r 1C.)
Tutorship, Continuing Tutorship and Interdiction 

1.)
Tutorship: Children under 18. 

2.)
Continuing Tutorship: A mentally retarded or deficient individual (possessing less than 2/3 of the average mental ability of a “normal” person of the same age) may be the subject of a “continuing tutorship” if at least age 15. This will permit continuation of the tutor’s authority beyond age 18. If the person is between age 15 and 18, the rules governing tutorship apply and the person is considered to be a permanent minor. If the person is 18 or older, the rules for interdiction apply.  La. C.C. Arts. 354 - 362.


3.)
Interdiction: - limited and full.

Under the revised Louisiana Interdiction Law, which became effective July 1, 2001, the archaic descriptions in the old law have been removed, and the focus is on the “functional ability” of the person sought to be interdicted. The test is whether the person can make reasoned decisions and convey those decisions in an understandable manner to another person. The court will look for the least restrictive means to protect the person, and interdiction is a last resort. A person will be subject to full interdiction when due to an infirmity, he is unable consistently to make reasoned decisions regarding the care of his person and property, or to communicate those decisions, and whose interests cannot be protected by less restrictive means. A person is subject to limited interdiction if, due to an infirmity, he is unable consistently to make reasoned decisions regarding the care of his person or property, or any aspect of either, or to communicate those decisions, and whose interests cannot be protected by less restrictive means. 

La C.C. Art. Article 395 provides that a judgment of interdiction does not deprive a limited interdict of the capacity to make or revoke a will, however, there will be a presumption that the interdicted person lacked capacity, which presumption must be overcome by clear and convincing evidence. A fully interdicted person may not make a will or a gift. A tutor or a curator may place a minor’s property or an interdict’s property, respectively, in Trust with court authority under La. C.C.P. Arts. 4269.1 and 4554.1. 

VIII.
TRUSTS

Louisiana adopted a modern Trust Code in 1964 that is similar to the Trust laws of other states. The Trust relationship is created by the transfer of title to property by the "Settlor" to one or more fiduciaries, the "Trustee", to be administered for the benefit of designated income and principal "beneficiaries".


A Trust may be created inside a valid Will (known as a testamentary Trust), which will come into existence at the moment of the Settlor's death. Alternatively, a Trust can be created during lifetime (an inter-vivos Trust), by a notarial act or private act duly acknowledged. Several types of Trusts are available and they may be revocable, irrevocable, funded, or unfunded. Irrevocable Trusts are typically used to shift property and/or income from the Settlor to other family members and to remove future appreciation from the Settlor's estate. The Irrevocable Trust is used to transfer assets to the next generation or generations, while ensuring that these assets are managed properly and not wasted by irresponsible or under age children. Furthermore, the Trust can protect assets from the claims of the beneficiary's creditors, if designated as a “Spendthrift” Trust.


Whether a Trust is made inter-vivos or created by a Will, the most important decision the Settlor must make is who the Trustee will be. Additionally, the nature and extent of the Trustee's powers and duties can be specified in the Trust instrument (those not specified will be governed by the Louisiana Trust Code). In many instances, it is appropriate to name a bank with a Trust department to serve as Trustee. The bank will typically charge a fee of approximately 1% - 1.5% (graduated downward after first million) of the value of the Trust per year.


As discussed above, the legitime or forced portion of a forced heir may be placed in Trust for a period of time or for the forced heir's entire lifetime. The income attributable to the forced portion must be distributed to the forced heir at least annually, unless a surviving spouse has a usufruct over the property or is the income beneficiary of the Trust.


A “class” Trust can provide for the automatic addition of future born members of the class of Trust beneficiaries such as children, grandchildren, great-grandchildren, nieces or nephews, etc., as long as one member of the class is in being at the time the Trust comes to existence.


With a Trust, if a principal beneficiary dies during the term of the Trust, his or her interest will vest in his or her heirs or legatees. If the principal beneficiary leaves no descendants or legatees (i.e the beneficiary leaves a Will leaving his entire estate to his spouse or friend), the Trust instrument may provide for a successor principal beneficiary. If the forced portion is not involved, the Trust may provide that the portion any beneficiary who leaves no descendants will go to someone else chosen by the Settlor of the Trust. 


There are several different types of Trusts available and the advantages and disadvantages of any particular Trust must be examined for each estate planning client.

IX. 
LIVING TRUSTS AND PROBATE PROCEEDINGS
AVOID THE TAX MAN

AVOID PROBATE

AVOID EXPENSES

AVOID PUBLICITY

AVOID DELAYS

AVOID LAWYERS

PROTECT ASSETS FROM CREDITORS
AVOID WILL CONTESTS

AVOID FROZEN BANK ACCOUNTS AND BANK BOXES

These are the promises made by “promoters” of Revocable Trusts. These promises are often exaggerated or misplaced. Consider the following: 

A.)
LIVING TRUSTS
1.)
Living Trust: What is it? Sometimes referred to as a “Revocable Trust”, “Family Trust” or “Loving Trust”, but in Louisiana, is nothing more than a Revocable Inter Vivos Trust, created during lifetime, with the Settlor reserving all income, or income with power to invade principal, during lifetime, with the remainder passing to successor beneficiaries. The Living Trust is generally intended to serve as a Will substitute. The right to revoke or modify the Trust is reserved. Title to property is transferred to a Trustee who manages the assets for the beneficiaries. The Settlor himself may be the first Trustee, or he may name a bank or other person as co-Trustee. The Trust document should direct the disposition of property after the Settlor’s death. Upon death, the Trust becomes irrevocable. If it becomes irrevocable before death upon some other triggering event such as incapacity, a gift will occur, subjecting the transfer to gift taxes. At death, the Trust may continue, be split into separate Trusts for the beneficiaries, or assets may be distributed to the named beneficiaries.

B.)
BENEFITS
Living Trusts can be useful in certain situations, such as when one surviving spouse remains and is in need of assistance in managing financial affairs. The Living Trust can also serve as a “trial run” for the Settlor to judge the competency of a prospective Trustee and how his estate will be administered after death or incapacity. The Living Trust can provide for the Settlor’s incapacity and avoid the stigma and expense of an interdiction proceeding. Of course, a Power of Attorney in favor of a trusted relative can eliminate the need for interdiction in most cases. A Living Trust may also be useful in a case where different siblings are vying for the affections of an elderly parent in an attempt to get the parent to execute a Will or to make donations to them alone. If the assets are transferred to the Trust, only revocation or modification of the Trust can change the disposition. The Trust could provide that the right to revoke or modify is limited if the Settlor lacks capacity, and require that one or more physicians certify that the Settlor has capacity before the Trust may be revoked or modified. 

If an Irrevocable Trust is being considered, a Revocable Trust would be more useful if circumstances change or if the Settlor changes his or her mind regarding ultimate dispositions. However, if the Irrevocable Trust will be created to save federal estate taxes by removing property from the Settlor’s estate, this benefit will not be present with the Living (Revocable) Trust. 

Placing property located in another state in a Revocable (Living) Trust may avoid an ancillary probate. This would not be necessary, however, if the property is held as “joint tenants with right of survivorship” or if the property is simply placed in an LLC. Louisiana law will govern the membership interest in the LLC and it will be treated as a “movable” which will eliminate the need for an ancillary probate in the other State.

C.)
AVOID THE TAX MAN
Living Trust won’t do anything whatsoever to save federal or state income, estate or gift taxes that a properly drafted Will can’t do.  As a rule, and by definition, the assets held in a Living Trust will be included in the decedent's estate for estate tax purposes. A Form 706 Estate Tax Return will be required if the gross estate exceed the threshold, without regard to whether the assets of the estate are being transmitted through a Will, in an intestate succession, or through a Revocable Trust. If the Settlor reserves the income, under the grantor Trust rules, the Trust will be ignored for income tax purposes and income will be taxed to the Settlor, even if actually paid to another beneficiary. Of course, if properly drafted, a Living Trust can utilize the same tax saving mechanisms found in a tax friendly will by carving out the credit shelter amount, and utilizing a marital deduction for the remainder, thereby avoiding all estate taxes at the first spouse’s death. 

D.)
AVOID PROBATE
The chief claim of the Living Trust proponents is probate avoidance. If drafted properly, and if all assets are transferred to the Revocable Trust prior to death, a complete probate proceeding may be avoided, however, something very close to probate will be required. A Descriptive List may not be necessary, but the same amount of work will be involved in preparing the Federal Estate Tax return (if necessary). Certainly, the heirs will need to compile a detailed list of all the assets held in the Trust or they would have no way of taking possession of those assets. All property must be transferred to the Trust, or it will be necessary to open a succession anyway to transfer the omitted property. A “Pour-Over” Will may accomplish this transfer, but a succession (probate) proceeding will be necessary for the assets to be “poured over” into the Trust! A title examiner may require a judgment of possession or at least that the succession be opened and an Affidavit of Death and Heirship be filed to determine if forced heirs exist. With a succession, the title examiner can rely on a Judgment of Possession to establish ownership.  

E.)
AVOID EXPENSES
In many states, attorney’s fees and court costs associated with a probate proceeding are based on a percentage of total assets. In Louisiana, attorneys generally charge by the hour (unfortunately, there are still a few unsuspecting clients who pay a percentage to their attorneys), so this selling point is misplaced. Tax return preparation fees, recordation fees, transferring stock, Trustee fees, payment of debts, valuation of assets, payment of taxes - same tasks are required as in a succession with virtually identical costs, except that the costs of setting up the Trust are paid up front, instead of at death. The cost of preparing the Living Trust might greatly exceed the cost of a Will and a succession proceeding. And, if all assets have not been transferred, the costs of a Succession will be in addition to the cost of the Trust. Each year, unless the Settlor is the Trustee or co-Trustee, a tax return for the Trust will be required. Additionally, recordation fees will be incurred for the transfer of immovable property to the Trust. With a Living Trust, there will actually be two transfers, one to the Trust and then a transfer to the beneficiaries. Finally, the cost of just reviewing the Trust to figure out what it does, particularly one prepared by an out of state Trust mill for execution here will cost about five - ten times what it would have cost to handle the entire succession. The potential for litigation over differing interpretations of ambiguous, inconsistent or disjunctive Trust provisions is great.

F.)
AVOID PUBLICITY
Some clients may appreciate benefit of not having a Descriptive List filed in the public records, however, if immovable property is involved, transfers to the Living Trust must be recorded and the Living Trust itself (or an extract of Trust) must be recorded in any parish where immovable property is located. LSA R.S. 9:2092. Rarely does a member of the public scrutinize succession records - ask yourself when was the last time you went down to the courthouse to see what someone owned at their death?

G.)
AVOID DELAYS
If no administration is necessary, a succession should not be time consuming. It is actually quite possible to “walk” a Succession through in one day. Certain time delays will be experienced whether a Succession is opened or if a Living Trust is used. The Trustee, as a fiduciary, may not be willing to distribute assets until the rights of any forced heirs are determined. A list of assets and liabilities must be prepared. A final Income Tax Return will be necessary. If a Federal Estate Tax Return is required, the Trustee or Executor may be unwilling to make a distribution of assets to the beneficiaries/heirs until the time has run for the IRS to contest the death tax liability, as they are personally liable for the estate taxes. Whether an Inter Vivos Living Trust or a Testamentary Trust in a Will is used, the Trustee will be free to manage assets without court approval or court supervision.

H.)
AVOID LAWYERS
A lawyer will be necessary to draft the Living Trust and to transfer assets to it. At death, a lawyer must be engaged to prepare the Inheritance Tax/Estate Tax Return if required. Assets will need to be determined and valued, as will liabilities. Transfers will be required by the Trustee to the beneficiaries, and legal advice should be sought. The Trustee will, in effect, occupy the same position as the Executor under a Will. If immovable property is involved, a lawyer may be needed if a title examiner requires that other steps be taken to establish whether the rights of any forced heirs have been determined prior to a conveyance or alienation of the property. If all assets have not been transferred to the Trust before death (i.e. the “Pour Over” Will is used), a lawyer will be needed to open a Succession (Probate). Finally, there will typically be some problem with the Living Trust document or its administration that requires the assistance of counsel and it will require a lawyer just to interpret what the document does. None of them are simple.

I.)
PROTECT ASSETS FROM CREDITORS
To the extent the beneficiary is the Settlor, a creditor may seize income and principal of a Revocable Trust. See LSA R.S. 9:2004. There is absolutely no asset protection available to a person who forms a Revocable Trust with his or her own assets. Otherwise, most Louisiana lawyers, doctors and others in high litigation risk professions would have already placed all of their assets in a Revocable Trust, including the author of these materials!  

J.)
AVOID WILL CONTESTS
Another claim is that the Living Trust will avoid Will contests. The same problems exist with a Living Trust. “Collation and reduction” will be available to forced heirs (La. C.C. Art. 1227 et seq. and La. C.C. Art. 1502 et seq.), albeit those right are now very limited. The rights of forced heirs attach to all property held by the decedent at death, including assets held in a Revocable Trust. Attacks on capacity grounds are just as viable in an action to declare a donation or Living Trust invalid as in an action for annulment of a Will. If you are not competent to make a Will, how could you be competent to make a Revocable Trust? There is an argument that management by the Settlor as Trustee under a Living Trust for some period after it is created is evidence of capacity at the time the Trust was executed. 

K.)
AVOID FROZEN BANK ACCOUNTS AND BANK BOXES
A frozen bank account or bank box may be avoided by simply having two names on the account: (i.e. “A or B”). Additionally, several revised statutes provide relief in this regard. See LSA R.S. 9:1513, 1514, 1515; LSA R.S. 6:314, 6:315.1; and 6:664. Of course, with joint accounts, there is a risk that a creditor of any of the named account holders may seize the assets.

L.)
POWER OF ATTORNEY AND POUR OVER WILL 

If a Living Trust is used in the estate plan, it is recommended that a Durable Power of Attorney be executed authorizing an agent to make personal care decisions (as opposed to financial decisions) and to manage assets not held in the Trust, to name a curator, and to make health care decisions. 

If a Living Trust is utilized, it is also recommended that a “Pour Over” Will be executed to catch any assets which were not properly transferred to the Trust during lifetime, which nine times out of ten, in the author’s view, actually happens.

PART TWO - Medicaid and Special Need Planning
I. 
GOVERNMENTAL BENEFITS AVAILABLE
A.)
Social Security: What Social Security benefits are available for a disabled person? In addition to benefits upon retirement, a disabled individual may receive SSDI based on his or her own work history if under retirement age and if the worker has at least 20 credits in the 40 quarter period preceding the disability, or if disabled before age 22, based on the work history of a parent who (1) has reached retirement (50% of parent’s benefit), (2) has become disabled (50% of parent’s benefit), or (3) has died (survivor’s benefits). Benefits based on the work history of a parent or spouse are known as “Survivor’s and Dependant’s Benefits”. Social Security benefits become available to a disabled child (regardless of age as long as disabled before age 22) when the parent retires, becomes disabled, or dies.

Important Definition: “Disability” is defined as the inability to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment which can be expected to result in death or which has lasted or can be expected to last for a continuous period of not less than 12 months. The impairment must be so severe that the claimant is unable to do his or her previous work or any other “substantial gainful activity” which exists in the national economy. 42 U.S.C.A. §§ 416(I)(1) and 423(d)(1)(A). A child under age 18 is disabled if the child has a medically determinable physical or mental impairment that results in “marked severe functional limitations.” 42 U.S.C. § 1382c(a)(3)(H). Social Security does not cover “partial disability.”

What if the disabled person can perform certain tasks? Should he or she work? If the person makes more than about $1,070 per month, Social Security would consider this gainful employment and deny benefits; Work requiring extensive supervision will not be counted.

B.)
Medicare:  About one-third of men and over 50% of women who reach age 65 will need nursing home care. About 25% of the over age 85 population live in a nursing home. 

Medicare is automatic for (1) persons over 65 or (2) for persons who have received SSDI for more than 24 months and (3) for disabled individuals who have received survivor’s or dependant’s benefits for more that 24 months.

Part A pays for hospital care and skilled nursing care at home. Part B is optional, requiring a monthly premium, and pays for physician and outpatient services. For person over 65 and only after a three day stay in the hospital followed by admission to a nursing home within 30 days, Medicare will pay for the first 100 days of skilled care in a skilled nursing facility, however, only the first 20 days are paid in full. “Medigap” or Medicare supplement policies will generally not cover nursing home care beyond the 100-day period.  

C.)
Supplemental Security Income (“SSI”): Joint state and federally funded cash payment entitlement program of up to $733 (for the year 2016) per month to certain “needy” individuals, namely, the blind, aged or disabled, who do not have sufficient resources to meet their basic needs for food or shelter. The definition of “disability” for SSI purposes is the same as the Social Security definition above. 42 U.S.C.A. §1382c(a)(3)(A). SSI is not available to residents of state institutions.

1.)
Resource Test: Applicant can have no more than $2,000 in “countable” assets (assets which can be liquidated and used for food or shelter) for an individual or $3,000 for a couple. Similar exemptions as those allowed under Medicaid rules discussed below apply.

2.)
Income Test: Generally, single applicants can have no more than $733 in monthly income. Income includes anything a person receives in cash, such as annuity payments, wages, pension benefits, Trust income, rent, royalties, etc. and “in kind” items which are or could be used for food or shelter. Note: In Kind Support and Maintenance (“ISM”) which is unearned income in the form of food or shelter (provided by someone else to the applicant such as free room and board) may reduce SSI benefits. Social Security will apply either the Presumed Maximum Value rule or the One-Third Reduction rule (“VTR”) to reduce SSI benefits. Note that some income is not counted (1/2 of earned income and first $20). 

3.)
Trust Assets:  For assets held in Trust, test is whether the assets are available or can be used for food or shelter. Mandatory support Trusts or “discretionary” support Trusts (i.e. “The Trustee shall make distributions necessary for the care, support and maintenance of the beneficiary”) will generally be counted. Trust assets will not be counted if the SSI applicant has no power to revoke the Trust and to use the Trust funds for his or her own support and maintenance, and cannot direct the Trustee to use the funds for these purposes.

Trusts with “special needs” or “supplemental needs” distribution language will generally not be counted if the distributions are purely discretionary and subject to these special considerations. The Trustee should make payments directly to third parties and should not make “in kind” payments that result in the beneficiary’s receipt of food or shelter. Cash payments or in kind payments for food or shelter will be counted for purposes of the income test, however, interest earned (unless the interest income is actually paid to the beneficiary) and assignable cash payments which are irrevocably transferred to the Trust will not be counted except in the month of receipt.

Trusts holding the disabled person’s own assets will be counted regardless of language in the Trust. However, the same exceptions which are applicable to Medicaid mentioned below will apply here as well (Under Age 65 Disability Trust, Pooled Account Trust discussed below). Additionally, “look back” rules discussed below are now applicable for SSI applications except that the “divisor” is $733 for 2014, not $4,000. 

Home - if the Trust owns a home, the Trustee can charge the beneficiary rent, and thereby draw the full SSI check ($733). The rent becomes an asset available for the beneficiary’s supplemental needs. If the Trustee does not charge rent, then the SSI beneficiary has received “in kind” income (i.e. rent free home) and the SSI benefits will be reduced accordingly (i.e. by 1/3).

D.)
Medicaid Benefits
Medicaid is a Joint state and federally administered medical assistance entitlement program for qualified “categorically needy” individuals, namely, the disabled, blind and aged (over 65), people receiving SSI, low income pregnant women and their children and “optional categorically needy” or “medically needy” individuals, namely, institutionalized aged, blind or disabled persons under expanded income limits, and home and community based “waiver” participants, respectively, discussed below. Medicaid is not affiliated with Medicare discussed above. The purpose is to meet the basic and necessary medical needs of these individuals. The applicant must meet both the “status” test and the “income” and “resource” tests. Individuals who do not belong to a covered category cannot get Medicaid. The income and resource limits vary between the various programs available. Some Medicaid programs are mandatory in that the State of Louisiana must offer them, while others, including community based waiver services, are optional. There has been much progress in moving from institutional bias to home and community based care in the last few years. The federal government pays for about 70% of Louisiana’s Medicaid program. There are over 30 different Medicaid programs.

Recipients of nursing home care and the Home and Community Based Waiver Services will also receive full Medicaid including but not limited to inpatient, outpatient and emergency hospital services; rural heath clinic services; lab and x-rays; podiatry; physician services; nurse practitioners; occupational; physical and speech therapy; prescription drugs; adult dentures; durable medical equipment; case management; hospice; hemodialysis; home health; chemotherapy; non-emergency medical transportation; ambulance services; mental health clinics; and some optical services such as cataracts, but not eye glasses and routine eye exams:    

1.)
Residential Long Term Care (Nursing Home) Benefits: Medicaid will pay the amount of nursing home care in excess of the patient liability portion. After an institutionalized spouse’s income is determined, and various deductions are taken, including permitted allocation to the community spouse (living at home and not in need of institutional care), anything left over must be paid to the nursing home.  
2.)
Home and Community Based Waiver Services: “Waivers” are available to people who need the type of medical care available in a nursing home setting but who can be treated effectively at home or in the community without being placed in a nursing home. Some (i.e. Adult Day Healthcare, Community Choice, and Long Term Personal Care Services (LTCPS) are administered by the Office of Aging and Adult Services (OAAS – dial (877) 456-1146 for these waivers), 
Other waivers are administered by the Office for Citizens with Developmental Disabilities (OCDD), including the Children’s Choice and N.O.W. waivers, Residential Options Waiver and Supports Waiver. Income and Resource limits are same as for residential long term care Medicaid except that the applicant can keep all income (up to 3 x SSI rate or $2,163). 

To place a person on the waiting list for an OCDD administered waiver, you have to first go through the entry process to determine eligibility. The number for the Florida Parishes Human Services Authority is (985) 543-4730. The address is 835 Pride Drive, Hammond, LA. Status for those already on the waiting list can be checked by dialing the Request for Services Registry), call (866) 783-5553.  Questions may also be directed to the Office for Citizens with Developmental Disabilities – (225) 342-0095. 


These services do not involve a “waiver” of the income or asset rules, but rather, the “waiver” refers to the requirement that the person be institutionalized to receive full Medicaid benefits. The waiting list can be very long and if too many assets are received by gift, inheritance or personal injury award, the person may be “bumped” if not qualified at the time a slot becomes available, and forced to return to the waiting list and spend down the assets. This makes planning for the entire family a paramount concern.

a.)
Community Supports (was Elderly & Disabled Adult). Can be elderly (over 65 or over 21 and disabled). Services include case management; Personal Care Attendant (PCA); personal supervision (day and night); household supports; personal emergency response system; environmental modifications; transitional services for those transferring from nursing home to community.  Available to persons 65 and older or 21 and older and disabled and who are in immediate danger of being placed in a nursing home within 120 days or who are already in a nursing home.

b.) 
Personal Care Attendant (PCA): Personal care attendants for disabled persons who have lost sensory or motor function who need assistance with daily care needs like dressing, ambulation, and related services. Must be age 18 - 55 when admitted to the waiver. Must need at least 14 hours with a maximum is 35 hours per week. 

c.)
Adult Day Health Care (ADHC):  Provides adult day care at an adult day care facility and is for persons age 65 or older or 22 or older and disabled. 

d.) 
New Opportunities “NOW” Waiver (formerly MR/DD): Currently, slots are awarded to persons on waiting list since ________________. Currently, there are about 14,000 people on the waiting list.

e.) 
Children’s Choice: Benefits substantial but not as extensive as NOW waiver. Child can convert to NOW at age 18. 

3.)
Personal Care Services (PCS) (Similar to a Waiver): This program was recently implemented in response to the Barthelemy settlement that arose out of the U.S. Supreme Court decision in Olmstead
. The applicant for services must meet SSI income and resource limits ($674 per month in income), not the expanded “income cap” of 3 times the SSI benefit available for the other waivers and for nursing home care. 

Services include assistance with Activities of Daily Living (ADLs) such as eating, bathing, dressing and Instrumental Activities of Daily Living (IADLs) such as light housekeeping, grocery shopping, and food preparation. Skilled nursing, medication administration, respite, and other services are not covered by PCS. Note that a “legally responsible” relative is prohibited from being the personal care worker for a family member (this includes the parents, foster parent, curator, tutor, legal guardian or spouse). 

4.)
Medicare Savings Program: For low-income recipients of Medicare, Medicaid will pay part of that person’s medical costs. Categories include Qualified Medicare Beneficiary (QMB), Specified Low-Income Medicare Beneficiary (SLMB), and Qualified Individuals (QI).  All require that the applicant receive Medicare Part A Hospital Insurance. The program may pay Part B premiums and deductibles (QMB) or just Part B premiums (SLMB and QI) depending on income limits. 

5.)
Medicaid Purchase Plan: LSA R.S. 40:1299.78 et seq. This “buy in” program was implemented January 1, 2004, and is designed to provide medical services to disabled individuals who work despite their disability, but who cannot otherwise afford health insurance coverage. Benefits include prescription drugs, hospital care, doctor services, medical equipment and supplies and medical transportation. Recipients must be between age 16 and 65 and have a disability that meets Social Security standards and must take health insurance if available to them at no cost. Net income must be less than the federal poverty level and countable resources cannot exceed $10,000. Some recipients must pay a premium for Medicaid coverage. 

6.) 
SSI Based Medicaid: An adult will automatically receive full Medicaid benefits (a Medicaid card) if he or she qualifies for and receives SSI. The long term care Medicaid benefits and the home and community based waivers and other benefits discussed above have income requirements that are more lenient than SSI (3 times the SSI limit of $733). 

7.)
Extended Medicaid: Some people have lost SSI through cost of living “COLA” adjustments to their Social Security payments, or other changes in the law. If these people received Medicaid based on SSI, then Medicaid can be lost. Exceptions have been created through the “Extended Medicaid” program permitting these people to maintain Medicaid despite disqualification from SSI. Examples include “Pickle Amendment” cases, Disabled Widows/Widowers, Disabled Adult Children (DACs) also known and childhood disability beneficiaries or CDBs, etc.

II.
SPECIAL NEEDS TRUSTS
Note that distributions made to the beneficiary of these Trusts must continue to meet the income and resource tests. A distribution of cash is “income”, and if not spent, that cash becomes a “resource”. Careful administration of these Trusts is essential and a Trustee familiar with the rules must be selected. A professional Trustee could be supported by a family member “co-Trustee” or “protector” so that both financial concerns and personal care concerns are addressed. The Trust should include a “spendthrift provision”, a facility of payment clause and provide for Trustee’s fees. These Trusts should not be confused with “Medicaid Qualifying Trusts”, a misnomer, since those Trusts are actually deemed available to the beneficiary. 

A.)
Self Settled Trust - 42 U.S.C. §1396p(D)(4)(A)
 - 
Trusts created with the disabled person’s own assets, whether acquired by gift, inheritance, personal injury award or from earned income and savings, etc. These Trusts are also known as an Under Age 65 Disability Trust, “pay back” Trusts, or “p(D)(4)(A)” Trusts. These Trusts are expressly authorized under the Omnibus Budget Reconciliation Act of 1993 (“OBRA ‘93") and are not counted as assets for purposes of determining Medicaid eligibility if all requirements are met. For SSI purposes, the Trust will be examined in accordance with the rules regarding “availability” of funds for food shelter and clothing discussed above with respect to SSI benefits. These Trusts must be:


- 
Irrevocable.

- 
Funded with assets of the individual (it is permissible to include assets of others as well).

- 
For the sole benefit of a disabled individual under 65 (at the time created).

- 
Established by a parent, grandparent, legal guardian, or a court (cannot be established by the disabled person).

An Under Age 65 Disability Trust must also include a “pay back” provision providing that any assets remaining in the Trust after the beneficiary’s death will be paid to Medicaid. Any assets remaining after Medicaid reimbursement can be passed to the beneficiary’s heirs.

Note that the “look back” rules will not apply to a transfer to this type of Trust. 

The OBRA ‘93 rules do not direct what types of distributions can be made, but HCFA Manual refers to them as “special needs” Trusts, and therefore the rules for Trusts under SSI should be followed (no distributions for food shelter and clothing) and the Trust should contain “special needs” distribution standards to preserve benefits. 

B.)
Third Party Special Needs Trust: Assets of others (i.e parents, siblings, grandparents).

- 
OBRA ‘93 does not apply to testamentary Trusts, however, SSI rules should be followed as guidelines to preserve Medicaid eligibility. 

- 
Inter vivos Trusts will be subject to scrutiny and should follow SSI rules as well, namely, these Trusts should be “special needs” Trusts and not mandatory or discretionary “support” Trusts. The purpose should be to improve upon the beneficiary’s quality of life by providing supplemental needs not otherwise provided under governmental assistance programs and should direct that the Trustee first seek out and obtain whatever benefits may be available, using Trust assets only for needs not covered by such programs.

- 
Unlike self-settled Trusts above, after the death of the disabled beneficiary, the assets can pass to other designated substitute beneficiaries without being subject to the Medicaid Estate Recovery provisions. 


Note that Crummey powers will cause problems since the withdrawal right will be deemed to be an available asset and therefore the annual exclusion may have to be foregone for gifts to these Trusts.

III.
Long Term Nursing Home Care and Home And Community Based Waiver Eligibility - 

Resource and Asset Tests

A.)
Resource Test: A single applicant can have no more than $2,000 in “countable” assets (cash, possessions, IRAs, stocks, bonds, etc. which can be converted to cash). For a couple, the limit is $3,000, except that under the spousal impoverishment rules, a community spouse may retain about $105,000 in assets. Interests in a succession are “countable” even if the succession has not been opened or if the interest is disclaimed. Usufructs are also “countable” unless it is the usufruct of an exempt asset. Exempt assets include: a wedding and engagement ring; a home and contiguous land on which it sits (up to 160 acres in rural areas), however, under the DRA, home equity is limited to $500,000 (unless Louisiana raises the limit to $750,000); household furnishings and personal effects up to $2000 in equity value; one car (if used for transportation to work, essential daily activities or to transport the individual to medical providers, or, if not used exclusively for these, then a car valued up to $4,500); a burial plot; $10,000 in burial expenses; cash value of life insurance policies with aggregate face value of less than $10,000; Term life insurance is not countable. 

B.) 
Income Test: Applicant can receive no more that 3 times the current SSI eligibility limit ($733) - today this is $2,199 per month.  The non-institutionalized spouse’s income is not considered except with respect to the spousal maintenance needs allowance. 

C.)
New “Look back Period” and Transfer Penalty effective for gifts after February 8, 2006: Transfers for inadequate consideration within sixty (60) months (formerly 36 months except certain transfer to or from a Trust which were already subject to a 60 month look back) of application/admission will result in a period of ineligibility and as of February 8, 2006, the penalty period will not even begin until the person is in a nursing home and would otherwise qualify but for the transfer. In other words, the “half-a-loaf” strategy will no longer work. As long as you are holding the half retained, you cannot start the penalty period. 

Note that renounced inheritances or disclaimers, or waivers of child support, etc. would be considered transfers for less than adequate consideration triggering the penalty. The number of months of ineligibility is determined by dividing the value of the asset transferred by $4,000 (average monthly cost to a private pay patient for nursing home care). For example, if assets valued at $320,000 are transferred, the applicant will be ineligible for 80 months. However, if the same applicant simply waits 60 months after the donation before applying, no transfer of assets penalty will be imposed.

Note that transfers made to a disabled child by parents who are applying for Medicaid themselves are exempt under special rules as are transfers to or for the sole benefit of a spouse. Other special exceptions exist regarding transfers of a house to a spouse, child under 21 or disabled, and transfers to the individual’s sibling or to a non-disabled adult child who has cared for the individual for one or two years, respectively, while living in the home, which enabled him or her to stay out of a nursing home. Such transfers will not result in ineligibility. 

Additional changes under the DRA include:

1.)
Annuities must now name the state be named as the primary beneficiary (Louisiana had already adopted this criteria under an “Emergency Rule” so this is not really new); or secondary beneficiary after a spouse or minor or disabled child (no such exception in Louisiana as now written). 

2.)
Spousal Impoverishment: Under prior law, a community spouse could seek to retain additional assets over the community spouse resource allowance by demonstrating that those assets were needed to generate sufficient income to raise the non-institutionalized spouse’s income to the maximum maintenance needs allowance (i.e. $2,610 for 2008). That new rule required application of the non-institutionalized spouse’s income first before allocating additional resources to the community spouse.

3.)
Home Equity is Limited to $500,000, Unless the State Raises the Limit to $750,000 (Unlikely in Louisiana): It is okay to use a reverse mortgage or home equity loan to reduce equity (as this is not considered income at all) and there are exceptions to this limit if a spouse or child under 21 or disabled is living in home.

4.)
Continuing Care Retirement Communities:  State may consider “pre-paid” entrance fee amounts and require that those amounts be spent on the individuals care before benefits are granted.

5.)
Partial Months of Ineligibility are Applicable:  “Rounding” down will no longer occur. No more gifts of less than the average private pay rate resulting in no penalty will be permitted and instead, these gifts will be lumped together as one transfer.

6.)
Self-Canceling Installment Notes (“SCINS”) and balloon notes will no longer work.

D.)
Trust assets: Are assets held in a Trust counted? Generally, yes. If the Trust is revocable, the assets are necessarily “available”. If the Trust is irrevocable, any distribution made to the disabled person is available, and any distribution made to a third party will be considered to be a “transfer of assets” subject to the look back rule. Subject to a few exceptions, all self-settled Trusts will be counted. Two of the exceptions include Under Age 65 Disability Trusts and Pooled Asset Trusts discussed above. 

Note that placing the home of an institutionalized individual in a Trust (other than a SNT) may convert the home from an exempt asset to an “available asset”. 

E.)
Qualifying for Medicaid
- 
Wait 60 months after donation equal to or greater than $240,000 before applying for Medicaid, but consider loss of basis step up, etc. 

- 
Convert countable assets to exempt assets: Purchase or improve a home or make it handicapped accessible; purchase a burial plot; prepaid funeral. Pay off the home mortgage. Pre-pay homeowner’s insurance and taxes.

- 
Certain irrevocable annuities may be purchased if the payout is no longer than the life expectancy of the beneficiary but the monthly payment will be counted as “income” and Medicaid must be named as the residual beneficiary.

- 
Enter into a contract with a family member caregiver. This will not work for prior services performed without compensation.

F.) 
Medicaid Estate Recovery Program
States are mandated to seek reimbursement from the estates of Medicaid recipients after their death, if those services were received by (1) inpatients at nursing facilities, intermediate care facilities for the mentally retarded, or other medical institutions and (2) recipients of nursing home care or other long term care services, including community and home based services and community supported living arrangements, where either (1) or (2) were 55 years of age or older at the time of receipt of benefits. Recovery is delayed while certain persons are still residing in the home (i.e surviving spouse, disabled children, etc. - no exception for sibling).

In Louisiana, “estate” as used here, does not include non-probate assets. Can assets be transferred to a Revocable Trust (a non-probate asset) to avoid recovery by Medicaid? Yes, but instead, the assets would be treated as “available”, probably eliminating the possibility of Medicaid benefits under the “resource” test. 

The Department of Health and Hospitals shall not seek recovery against the first $15,000 of an estate or ½ the median value of homes in the relevant parish, whichever is higher. The median value of homes in Tangipahoa Parish is about $75,000, although the assessor’s office has not formally analyzed this.

See LSA R.S. 46:153.4. The claim for estate recovery shall have a priority equivalent to an expense of last illness as prescribed in Civil Code Article 3252 et seq.

State must follow notification requirements, undue hardship exceptions and a “cost effectiveness” analysis. For example, if even one of the heirs has income of 300% or less of the Federal Poverty Level guidelines (i.e an heir with a family of three makes less than $49,800 per year), a “hardship” will exist. This should prove useful if Louisiana starts enforcing estate recovery rules. Under the regulation promulgated pursuant to the new recovery statute, an undue hardship may exist where (1) the estate is the sole income producing asset of an heir and income is limited; (2) recovery would result in an heir becoming eligible for public assistance (i.e. Medicaid); or (3) any other compelling circumstances that would result in placing an unreasonable financial burden on an heir.

The regulation (LAC 50:I. Chapter 81) contains a special note: An undue hardship does not exist if the circumstances giving rise to the hardship were created by or are the result of estate planning methods under which assets were sheltered or divested in order to avoid estate recovery. It is the obligation of the heirs to prove undue hardship by a preponderance of the evidence.  

See also LSA R.S. 28:386 - a resident of a state-run 24 hour care facility for the developmentally disabled is deemed to have made an assignment of all of his or her property, including any interest in a Trust or a Succession, to the state, up to the cost of services provided.

Note that Louisiana ranks at the very bottom in terms of enforcement of this law, for now. Note that the regulation seems to go well beyond the statute in several respects. 

IV.
Long Term care insurance

WHAT IS LONG-TERM CARE INSURANCE?

“Long-Term Care” refers to the delivery of care services (skilled or custodial) to elderly or disabled individuals who are unable to handle the activities of daily living without assistance. “Qualified” long-term care services include: necessary diagnostic, preventative, therapeutic, curing, treating, mitigating, and rehabilitative services, maintenance and personal care, required by a “chronically ill” individual, pursuant to a plan of care prescribed by a licensed health care provider. IRC Sec. 7702B(c)(1). Long-term care refers to services designed to help the patient maintain ability to function, as opposed to improving or correcting an illness or injury. Long-term care can also include respite care for family members, adult day care, nursing home and assisted living care. Long-term care includes both “skilled care” (nurses, therapists) and custodial or “personal” care (bathing, dressing, etc.).

A “chronically ill individual” is one who has (within past 12 months) been certified by a licensed health care practitioner as (i) being unable to perform (without ‘substantial assistance” from another individual) at least 2 activities of daily living (“ADLs”) for a period of at least 90 days due to a loss of functional capacity; (ii) having a level of disability similar to the level of disability described in clause (i), or (iii) requiring ‘substantial supervision” to protect such individual from threats to health and safety due to severe cognitive impairment (i.e. Alzheimer’s, permanent dementia). Note that if a person can perform ADLs (eating, bathing, dressing, transferring, continence and toileting) with just some minor assistance, he or she will not be deemed “chronically ill.” 

“Substantial assistance” means “hands-on” (individual can’t do the ADL without the assistance – i.e. person needs to be picked up) or “stand-by” assistance (individual requires the presence of the assistant within arm’s reach to prevent an injury – slip in shower, chocking, etc.). A policy that provides for benefit payments where “hands-on” assistance is required is more stringent than one that provides for payment of merely “stand-by” assistance is required. Substantial supervision means continual supervision (cueing by verbal prompting, gestures, etc.) necessary to protect the impaired person.

Long-term care may involve receipt of services at home (home health care), in assisted living facilities or continuing care retirement communities, and nursing homes (private pay or Medicaid). Long-term care is or should be one everyone’s radar, whether for our clients’ care, our own care or the care of loved ones. It is often too late to develop a plan once the need for long-term care is imminent, other than a private pay plan which may quickly exhaust even a frugal saver’s hard earned assets. Long-term care insurance is an ideal method for someone with significant assets (i.e. $200,000 - $2,000,000) to protect those assets. If the person has less than $200,000 in assets, Medicaid may be the best answer, especially if he cannot afford long-term care insurance premiums. If the person has more than $2,000,000, self-insurance (private pay) becomes the more likely route to address the need. Long-term care insurance also provides the power to be cared for at home, as opposed to an institution, or at least a nicer nursing home.

Disability insurance is generally used to pay bills, while long-term care insurance generally pays (or reimburses) long-term care services. For working people with dependents, long-term care insurance should be last on list of insurance needs, after life and disability insurance are addressed. However, if maximum disability coverage has been reached or becomes cost prohibitive, a “cash policy” can be utilized to supplement the disability policy and money can be used to pay any expense including a mortgage, etc. People are perfectly willing to pay $2,500 per year to insure a $300,000 home (1 in 1200 chance of needing it), but are not as willing to spend an equal amount to buy a policy to cover even greater long-term care expenses that they are much more likely to need (1 in 5 chance). While disability policies include an objective and liberal test for determining if the insured is disabled, long-term care insurance policies can be subjective and rigorous in determining if payments are due.

Here are a few statistics gleaned from materials provided by the Louisiana Department of Insurance and the American Association for Long-Term Care Insurance: 43% of people who reach age 65 will need some nursing home care, with 1 in 4 spending at least one year in a nursing home. Women are more likely to need nursing home care than men. In fact, a national study shows that 13% of women will spend at least 5 years in a nursing home. What these statistics really show is that it is very likely that you (or your clients) will need care at home rather than in a nursing home. More than 42% of people age 65 and over reported a functional limitation. Eighteen percent had difficulty with two ADLs and 5% reported difficulty with 3 ADLs. According to an AARP report, the lifetime probability of becoming disabled in at least two ADLs or being cognitively impaired is 68% for people age 65 and older. 

Many people have life insurance, but few have disability insurance, and even fewer see long-term care as a problem to address. We enjoy more longevity with advances in medicine, but with those same advances come a greater likelihood of becoming disabled during our lifetimes, especially for women. People need to be accountable for their own care, prepare for it, and fund it. 

Taxation issues: In 1996, the Health Insurance Portability and Accountability Act (“HIPPA”) was enacted, and generally provides specific rules for the gravely ill and provides significant tax benefits to those who plan ahead and accept this responsibility by purchasing a long-term care insurance policy. Internal Revenue Code Section 7702B applies to contracts issued after December 31, 2006, and essentially treats qualified long-term care policies as health and accident policies, meaning premiums are deductible by employer, and are not considered income to the employees). 

Prior to HIPPA, it was unclear whether long term care expenses and insurance premiums were deductible and whether payments received wee includible in income. Now, it is clear that for qualified polices, deductions can be taken under IRC sec. 213 just as they are with health insurance premiums and health related expenses, subject to the 7.5% AGI floor, however, there are certain dollar caps (maximum deductions) based on age discussed below. Mental impairments like Alzheimer’s also qualify for this favorable tax treatment.

 If the qualified long-term care insurance contract pays out on the “indemnity” (or per diem) method discussed below (as opposed to reimbursement of actual expenses incurred by the insured), the amount that is excluded from income is limited. For 2010, the limit is $290 per day. Payments in excess of that amount, less unreimbursed (by insurance or otherwise) long-term care expenses, would be included in gross income. Stated another way, if the payments exceed actual long-term care costs or the $290 cap, whichever is greater, the excess benefits are taxable. Accelerated death benefits to a chronically ill (as opposed to terminally ill) individual would count toward the cap and will be aggregated with the per diem payments in determining the amount excludible from income. Payments under the cap amount are tax-free and are treated as payments made on account of personal injury or sickness. 

With respect to premium payments, deductions are limited for 2010 as follows:

Age

Deduction per year

< 40

- $330 

41 – 50 

- $620

51-60

- $1,230

61 – 70

- $3,290

>70

- $4,110

A “tax qualified” long term care policy must:

1. Provide only coverage for qualified long-term care services;

2. Must not cover expenses subject to reimbursement under Title 18 of the Soc. Sec. Act (Medicare) unless payments are pursuant to “per diem” method without regard to actual expenses;

3. Must be “guaranteed renewable” (can’t be cancelled based on age or deteriorating mental or physical health);

4. May not provide for cash surrender value or other money that can be borrowed, paid, assigned, or pledged as collateral for a loan;

5. Must provide that refunds and dividends will be applied to reduce premiums or increase benefits. If insured dies or the policy is cancelled or surrendered and premiums are returned, amounts received will be included in gross income to extent a deduction for premium payments was taken. IRC Sec. 7702B(a)(2)(c); and
6.  Must meet certain consumer protection provisions (non-cancellable, no pre-existing condition exclusion (except some group plans) unless loss occurs within 6 mos. From issuance, can’t require prior hospital stay, or receipt of institutional care, can’t exclude coverage for certain illnesses, unintentional lapses, among others. Alternatively, policy can follow state consumer protection laws/regulations if same or more stringent. See also Notice 97-31 for contracts issued before December 10, 1999 and Model LONG-Term care Insurance Act and regulations developed by national Association of Insurance Commissioners.
C corporation: In a C Corp, the employer may deduct all premiums paid for employees, spouses and dependents under section 162(a). Employees do not include the premiums paid in gross income – it is simply excluded. There are also no “non-discrimination” limitations. For example, the employer can provide for “all officers above level of vice-president who have served for 20 years or more”, etc. Premium paid by the corporation are not included in an employee's income. IRC Sec. 106(a). 

Sole proprietorships/Self-employed – owner may deduct 100% of long-term care insurance premiums, without regard to 7.5% of AGI floor, but subject to the cap (i.e. in 2010, cap is $1,230 for someone aged 51 – 60). Exception applies if the owner or his spouse could have participated in employer paid or subsidized LTC coverage.

S corporation, partnerships and LLCs: For shareholders/partners or members who own more than 2%, the company gets a deduction, but the owner/employee musts include all premiums paid in gross income. However, the owner/employee gets an “above the line” deduction (prior to calculation of AGI) and can deduct all premiums up to the cap and without regard to the 7.5% of AGI floor. For other employees of these entities, the rules are same as for C corps. If the 2% or more owner/employee buys the LTC insurance in his own name, he will not be treated as self-employed and deductions for premiums paid will be subject to the 7.5% floor.

Premiums paid by an employer are excludible form the employee’s gross income, unless paid pursuant to a cafeteria plan of flex account, but may be paid from a health savings account (HSA).
A. COST OF CARE AND FUNDING SOURCES
The cost of a client’s long term care depends on what level or care he needs, and how long he will need it. However, sometimes it is the cost (or rather, lack of a funding source for paying for a needed level of care) that drives the level or services received. A person may need 24 hour care, but receive something much less if he or she has too much in illiquid assets (i.e. more than $2,000) to get Medicaid, or maybe just wants to stay at home even if he could qualify to be in a Medicaid nursing home. Sometimes hard choices are made between the needs of the sick or disabled person and the needs of children or others. You clients should ask themselves now, how much will they need for long-term care (they have to guess how long they will need it or at least make an assumption) and how much that care will cost (i.e. $5,000 per month to be in a nursing home). From that they should subtract what they can afford or are willing to pay themselves out of expected income or other assets. The delta left represents the insurance need for which a policy should be purchased. If they guess wrong, then they may have consequences. Statistics show that people generally need less than 4 year of long term care. 

In Louisiana, assisted living facilities typically cost about $2,500 per month. On average, and depending on location, nursing homes in Louisiana cost between $4,000 and $5,000 per month ($48,000 - $60,000 per year) which is below the national average. Some cost more. Care in your own home by a certified nurse assistant (CNA) costs about $14 per hour or $30,000 per year at 40 hours per week. Skilled nurses would cost more, but services may be covered by Medicare. If you need skilled nursing care 2 hours per day, 3 days per week, the cost would be about $19,300 per year (or $62 per hour). “Certified Home Health Aides” can cost $35 per hour or more. 

Sources of funds payment for long term care include:

1. Private pay (less than 1/3 of families pay for their own nursing home costs);

2. Medicaid or Medicaid Waiver programs. Applicant must meet stringent asset and income tests. Medicaid pays for more than one-half of all nursing home care services rendered in Louisiana;

3. Medicare – limited home health care and very limited nursing home care; 

4. Long term care insurance (must buy it before you need it); or

5. Kids or other relatives?

Private pay is self-evident – you (or your client) pay for whatever services he needs – they are self-insured. Medicaid is discussed at length in another section of this section of your materials, but one valid strategy would be to buy a policy that pays only for 5 years. When long term-care is needed, assets can be donated to children, with the LTC policy covering expenses during the 5 year “look back” period, followed by Medicaid qualification if care is need beyond the 5 year period. 

Medicare provides up to 100 days of nursing home care, but only if the candidate arrives in a nursing home within 14 days of being discharged following a 3 day or more stay at a hospital. Medicare does provide significant home health care (skilled nursing care, occupational, speech and physical therapy, and medical social services), but only where skilled nursing care is necessary and pursuant to a doctor’s order. Services must be needed only intermittently and must be necessary to help ‘cure” or rehabilitate the patient, as opposed to just maintaining the patient, and limits exist on the numbers of days and hours per day the patient can receive (i.e. less than 7 days per week and less than 8 hour per day for 21 days or less, with some exceptions). Once Medicare kicks in, patient can receive up to 8 hours per day and 28 or less hours per week (sometimes increased to 35). Custodial or “personal” care is limited to incidental care in connection with skilled nursing care. Medicare does not pay for round the clock care or homemaking services (shopping, cleaning, and laundry) which would be needed for someone who can’t cook, feed or bathe themselves etc. Home health care agencies in your area can be compared at www.medicare.gov. Not all agencies are Medicare certified. 

The big problem with relying on Social Security for income (Social Security will be “negative” in 2016 – in 6 years) or Medicare and Medicaid, is the state of the union and the aging of the population. Baby boomers start turning age 65 in 2011. Medicare is already in a “negative” status (more is paid out than is coming in) and will be insolvent in 2017. Can we or our client really expect government entitlements to exist when we need them? The national debt has more than doubled since 2008 – presently $1.6 Trillion for 2010. Entitlements make up more than 60% of the budget. Yes, taxes will be raised by next year; Medicare tax will likely be extended to passive income; retirement age will be extended (to age 70 or 75?); and the Social Security wages cap will be raised or eliminated, but will all that be enough? 

We will almost certainly move to a “means based” Social Security system. Should your clients who make sacrifices and save while they are working be forced to spend those dollars on their own care before qualifying for government benefits, while those who lived for the moment get free care as soon as they need it?  That already happens right now. Bottom line is our clients should be advised to fend for themselves. One way to hedge the bet is to buy a long-term care policy. 

B. UNDERSTANDING LONG TERM CARE INSURANCE BENEFITS

Issues to analyze with respect to any long term care policy are numerous and choices are abundant. The choices made will control: how much premium is due, how it is paid, how the policy performs/pays, type of services provided, what situations trigger payments, etc. The client needs to focus on what the need is expected to be, and then work backwards, or, if the fear of not having enough is paramount, then a lifetime benefit policy can be selected.  Conditions that trigger payments under the policy become crucial and must be fully understood when making the decision to but a policy.

The premium is affected by: 

(1) Age. the age of the applicant (younger = cheaper, but you pay longer). If you wait too long, you may be uninsurable; 

(2) Elimination period (i.e. 90 days or 6 months - the longer the period, the lower the premium but discount is not significant). Some elimination periods are aggregated on the lifetime method, while some apply with each ‘occurrence” or per stay method – lifetime is obviously preferred; 

(3) Benefits payment term – a policy that pays for 2 years cost less than one that pays for 4 years, and a lifetime benefits policy would cost the most, all other factors remaining constant. Consider fact that most people need only 2 years of long-term care, on average, but some need more- bottom line is do you want to be insured, self-insured, or partially both. Increases are not proportionate - a policy that pays for 10 years does not cost twice as much as one that pays for 5 years – insurers know that risk of needing 6 years of care is substantially less than risk of needing 5 years, etc.; 

(4) Premium frequency. Premiums can be paid monthly, or over a fixed period – 5 years, 10 years, 20 tears, etc. Lump sum/single pay policies are available as well. Generally the sooner the policy is paid up, the greater the benefit relatively speaking; 

(5) Death benefit. Some products provide a death benefit (i.e. return of premiums paid, less payments received) if you die before needing long term care; 

(6) “Waiver of Premium” clause – no more premiums are due once you start receiving benefits – are now common in most polices issued today; 

(7) Rating - Solvency/stability of insurance company – AM Best rating of A or better. Go to www.ambest.com.

Other variables to analyze in understanding a policy include:

 (1) Inflation adjustments – some polices provide for inflation and some have no provision at all. Nursing homes may cost $118 per day in 2010, but that may more than double in 20 years assuming an inflation of 5%. If your policy pays $118 per day, you will be under-insured without some inflation protection. Some policies provide for compound inflation adjustments while some use the simple method. Louisiana law requires that insurance companies offer inflation protection of at least 5%, per year, compounded. The compound method must be provided for so called “partnership plans” with Medicaid (which program allows an individual to shield payments received from long-term care polices beginning in October 2009 – see Louisiana Department of Insurance Bulletin No. 09-13 for full discussion of this program). Some policies offer increases in benefits based on inflation every 5 years or so – if you pass on it, you lose right to raise benefits, even if premiums increase; 

(2) “Emerging trends” – if better policy is offered in future, some companies upgrade existing policy holders to the better product; 

(3) Survivorship rider/shared care – if wife doesn’t use it, husband can, or vice versa- benefits used by either reduce total benefit. Other variations include a policy that becomes “paid up” when one spouse dies; 

(4) “Split benefits” – you can increase nursing home payments and decrease “at home” benefits or vice versa; 

(5) Non-forfeiture benefit – see 7702(g)(4)(iii) (in the event of default in premium payments, the policy must provide for reduced paid up benefits or extended term insurance or shortened benefit period).

(6) Home healthcare rider – what level of care does the particular LTC policy provide? Respite care? Adult day care? Are home healthcare aides and personal assistant expenses covered – not all policies are created equal! 

(7) Triggers: Who makes the determination of whether benefits will be triggered – who certifies that the person is chronically ill? Does the insurance company doctor or the insured’s doctor make the call? Make sure the triggers are clearly stated. 

(8) Underwriting – note that honesty in the application process if paramount – some insurance companies do not perform underwriting when policy is taken out, which may lull some who have fudged information re: past illnesses or conditions into believing they are covered. When benefits are needed and the insurance company actually checks medical records, payments may be denied based on the false application. 
(9) Third Party Notice – policies issued in Louisiana must offer the ability to name a third party (i.e. a child) to receive a notice if you miss a premium.

(10) “Outline of coverage” and 30-day “free look”.   Agent must provide an outline of how the policy works. You have 30 days to cancel a policy without penalty after it is delivered.

(11) Restoration of Benefits rider – if you need services, but then recover and no longer need services for the stated period of time, then the  lifetime benefit amount is restored.

How are benefits paid? One of three methods:

1. Expense-incurred method – Insurance company reimburses you (or pays the provider directly) for actual expenses for covered services once it determines that you are eligible for benefits and that the services received are covered, up to the daily limit, but whichever is less. Most policies issued today utilize this payment method.

2. Indemnity method – the benefit is a set dollar amount. Once it is determined that you are eligible for benefits and that the particular services involved are covered, you receive the set dollar amount, up to the policy limit.

3. Disability method – If you are determined to be eligible, you receive the full daily benefit, even if no long-term care services are being received.

� See Olmstead v. L.C., 527 U.S. 581 (1999) and Barthelemy v. Louisiana Dept of Health and Hospitals, 2001 WL 1254859 (E.D. LA 2001).
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