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The SBA has issued FAQ #46, which provides additional guidance as it relates to its

Paycheck Protection Program (PPP) borrower certification that “current economic

uncertainty makes this loan request necessary to support ongoing operations," referred to as

the “Necessity Certification." 

 

In short, the guidance provides the following safe harbor: 

 

Any borrower that, together with its affiliates, received PPP loans with an original
principal amount of less than $2 million will be deemed to have made the required
certification concerning the necessity of the loan request in good faith. 
 

For purposes of this safe harbor, a borrower must include its affiliates to the extent required

under the SBA rule on affiliates.  Generally, affiliation exists when one business controls or

has the power to control another or when a third party (or parties) controls or has the power

to control both businesses.   Control may arise through ownership, management, or other

relationships or interactions between the parties.  The SBA will consider the totality of the

circumstances when determining whether affiliation exists. Affiliation may exist under a

number of scenarios; see the SBA Summary of Affiliation Chart below. 

 

It is important to note that the SBA made this safe harbor for the following express reasons:

borrowers below the threshold likely do not have access to adequate sources of liquidity in

the current economic environment; to promote economic certainty in the pursuit of retaining

and rehiring of employees; and to conserve the SBA’s finite audit resources to focus on

larger loans.

T h e  C h e h a r d y  S h e r m a n  W i l l i a m s  H e a l t h c a r e  P r a c t i c e  G r o u p  i s  c o n s t a n t l y  m o n i t o r i n g  t h e  w a y
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Borrowers who received or applied for in excess of $2 million in PPP loan funds do not automatically have to return the loan

funds/withdraw their applications.  The SBA specially provides that such borrowers may still have an adequate basis for making the

Necessity Certification based on their individual circumstances. In the event the SBA determines that the borrower lacks necessity, the

loan must be repaid and forgiveness cannot be sought.  If the loan funds are repaid following notification from the SBA, administrative

enforcement will not be pursued.

 

At this point, the deadline to return PPP loan funds has not been extended from its May 14th safe harbor date.

 

Here is a list of suggested best practices that should be used to help maximize compliance and minimize enforcement exposure.

Document financial and non-financial impacts on your company; 

Identify implemented changes, cost-saving measures, personnel and staffing reductions or freezes, and compensation changes;

Evaluate and document the realistic availability of other sources of liquidity; 

Document economic necessity of the loan funds;

Document director/manager oversight, approval, and decision process used in determining necessity of loan; and

Stay informed as guidance is frequently being issued.

 

Further, PPP loan funds should be maintained in a separate bank account, if possible.   In addition, detailed documentation and

narratives should be made for each expenditure.   The documentation and/or narrative should identify the allowable use of the loan

funds that support the forgivability of the expenditure (payroll, utility, rent, and/or mortgage interest).

 

46. Question: How will SBA review borrowers' required good-faith certification concerning the necessity of their loan request?
Answer: When submitting a PPP application, all borrowers must certify in good faith that "[c]urrent economic uncertainty makes this

loan request necessary to support the ongoing operations of the Applicant." SBA, in consultation with the Department of the Treasury,

has determined that the following safe harbor will apply to SBA's review of PPP loans with respect to this issue: Any borrower that,

together with its affiliates, received PPP loans with an original principal amount of less than $2 million will be deemed to have made

the required certification concerning the necessity of the loan request in good faith.

 

SBA has determined that this safe harbor is appropriate because borrowers with loans below this threshold are generally less likely to

have had access to adequate sources of liquidity in the current economic environment than borrowers that obtained larger loans. This

safe harbor will also promote economic certainty as PPP borrowers with more limited resources endeavor to retain and rehire

employees. In addition, given the large volume of PPP loans, this approach will enable SBA to conserve its finite audit resources and

focus its reviews on larger loans, where the compliance effort may yield higher returns.

 

Importantly, borrowers with loans greater than $2 million that do not satisfy this safe harbor may still have an adequate basis for

making the required good-faith certification, based on their individual circumstances in light of the language of the certification and

SBA guidance. SBA has previously stated that all PPP loans in excess of $2 million, and other PPP loans as appropriate, will be subject

to review by SBA for compliance with program requirements set forth in the PPP Interim Final Rules and in the Borrower Application

Form. If SBA determines in the course of its review that a borrower lacked an adequate basis for the required certification concerning

the necessity of the loan request, SBA will seek repayment of the outstanding PPP loan balance and will inform the lender that the

borrower is not eligible for loan forgiveness. If the borrower repays the loan after receiving notification from SBA, SBA will not

pursue administrative enforcement or referrals to other agencies based on its determination with respect to the certification concerning

necessity of the loan request. SBA's determination concerning the certification regarding the necessity of the loan request will not affect

SBA's loan guarantee.
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